IN THE SUPREME COURT OF BANGLADESH
APPELLATE DIVISION

PRESENT:

Mr. Justice Hasan Foez Siddique
-Chief Justice

Mr. Justice Md. Nuruzzaman
Mr. Justice Obaidul Hassan
Mr. Justice Borhanuddin
Mr. Justice M. Enayetur Rahim
Ms, Justice Krishna Debnath

CIVIL REVIEW PETITION NOs, 277-282 of 2019

(From the judament and order dated 15,04.2019 passed by this
Division in Civil Petition for Leave to Appeal Nos,3696, 31694,
3700, 3703, 3698 and 3692 of 2018).

Md. Gaisuddin Bhuiyan 3 qePElllioner,
[C.R.P Ho. 277 of 2019)
Igbal Kabir Chowdhury < Y- Palitioner,
{C.R.F Ho., 278 of 2019)
Md. Anowaruzzaman T e Petitioner.

[C.R.P Ha. 27% of 2019)
Monir Ahmed ohily .

IC.R.F No, 280 of 2019)
Md. Bazlur Rashid Akhonda - - Palllioner,
IC.R.F Ho. 281 of 201%9)
Md. Nurunnabi Bhuiyan ith

(CiR.P No. 282 of 2013)

Versus-
The Secretary, Security Services ! -« . . REspondents.
pivision, Ministry af re— (In all the elvil review petitions]
hAffairs, Bangladesh Secretarliat,
Dhaka and others.
For the Petitloners. t Mr. Murad HReza, Senlor Advocate
tin all the civil review petitions]  ywith Mr. Mohammad Ibrahim Khalil,

Advocate instructed by Mr. Md.
fahirul Islam, Advocate-on-Record.

For the Respondents. : M¢¥. Badrul Islam, Advocata-on-
1in &all the slvil Tavisy ‘Fl-r.!lll'.:-bhll' Rﬂﬂﬂfd
Date of Hearing : Tha T April, 20&42.

JUDGMENT

Borhanuddin, J: Since above Civil Review Petitions involve

identical point of law based on similar facts as such the



petitions have been taken together for hearing and are
disposed of by this common judgment.

The point of law is that whether the right of
promotion/seniority can be taken away by subsegquent

amendment of service rules that have already been earned
under the previocus rules. In each of the aforementioned
review petitions the petitioner challenge legality of the

orders passed by this Division in Civil Petitions for Leave

to Appeal affirming the judgment and orders passed by the

Administrative Appellate Tribunals

A.AR.T) as depicted in the Chart below:

CHART-I

(hereinafter referred as

Civil Foview Patition

C.P.L.A Hos. and
Ordar passod on

AA.T Appaal No. and
t datod

[ C.R.P No.277 of 2019
Hd. Calsuddin Bhulyan

C.P.L.A No., 3606-3697 of 2018
Dated: 15.04.2019

h.A.T Ho.l0& of 2017
AA.T Hoe.lB2 of 2017
Dated:15.07.2018

C.R.P ND.218 of 2019
Igbal Kabir Chowdhury

C.P.L.A HNo, 1694-3595 of 2018
Dated: 15.04.2019

A.A.T Ho.104 of 2017 |
AA.T No.193 of 2017
Dated:15.07.2018

C.R.P ¥M0.279 of 2019 C.P.L.A HNo. 3T00=3T01 of 2018 | A.R.T NHa.l75 of 2017
Hd. Anowaruzzaman Dated; 15.04.201% AA.T Ho. 199 of 2017
Dated:15.07.2018
C.R:P Ho.280 of 2019 C.P:L.A Ho. 3703=-3704 of 2018 | A:A.T Ro.l76 of 2017
Honir Ahmed Dated: 15.04.2019 AA.T He.l90 of 2017

Dated:15.07.2018

C.R.P Wo.28]1 of 2019
Md. Bazlur Rashid Akhonda

C.P.L.A Ho. 3658-369% of 20148
Dated: 15.04.2019

A.A.T No.177 of 2017 |
A.ALT Ho.l84 of 2017
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C.F.L.A Ho. 36%2-3693 of 2018

Dated: 15.04.201%
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A.A.T Ho.l191 of 2017
Dated:15.07.2018

Brief facts of

the cases are that the petitioners were

appointed as Deputy Jailor and Assistant Jailor (C.R.P HNo.

281 of 2019)

(Department of Prisons)

under the provisions of

Recruitment Rules,

Officers and Staff

1984. As per



provision of Rules, 1984 the petitioners were eligible for
promotion to the post of Jailer on completion of 5 years
service in the feeder post. Though the petitioners were
eligible for regular promotion to the post of Jailor but
they were Subseguently they were

given current charge.

promoted to the post of Jailor but their seniority from the

date of entitlement was not restored.

Details described in the following Chart:

on 22,02 19800

Superintamient
on 23.131.2C06)

CHART-II
FotitiorRers mnass Joined Eligihls for Promotsd Eligihls for Fromoted as
and C.R.F Ha. an promotion am as PEcEmotion AB tandant)
Daputy Jailor Jailer Suparintandent
Jailer
Hd, Galausdin TEAELOET 37,02, 1000 12,13, 7001 12,12, 7008 T7.10., 7017
Bulyan 37031550 lgiven currspt [pivan current
C.l:F No.2T7 of 2019 charge of Jailor charge of

charge of Jallor
e 12 0%, T001
and cuerent

etnrge of Jallor
on 03,03, 3682)

Suporintandent
oy 33.11.20048)

fqbal Eanlf 10,05, 1065 i1.0%. 3801 13,04 2008 I 1. 2011
Chowcihury 1003, 1 9% [l vah SUuFEant [givaf Coriant
C.R. P Ne TR of 2015 charge of Jailer charge of
o 32,.00.1998) Suparintandont
| ¥ S - on 23.11.200A] o=
Md, RAowWArierraman 0. T, E9R2 10 10, I WeT %, 0%, 2004 48, 0%, 2011 23, 09,2012
SR P Mo, 278 af 2018 [given current [glwan curreht
charge of Jaillor charge of
on 19.10.195%% Suporintandont
and agaln on 16,07, 2005
additional
charge of Jailor
_ an 2. 06.3000) L S
Henle Ale=ai 001 . 4 T 10,.0] . 3007 F0.0%,. 2004 20.0%. 20711 43, 0%, 2012
C. R P No. 280 of 2010 (gl ven {glvan current
Rddle benal charge of

Md, Bazlur Rashic Jolned as 13.02. 20001 0. 06, J00R 07, 06,2015 HaL oo tad
Akhonda Arnlatant Igiven cuccant lglvan curtmht till datwm
C.l.P No.2W] of I01D | dailor of | charge of Jalloe charge of
01.01.39%2 ah 07.02.3004] suparintandeht
and on 18.083.7013)
presatod
o Deputy
dJaller an
13, 02, 1™
Hd. Hasuninaid 0F .0, B af 0y, TS S0 .07, 603 24,07, 1000 a6, 14, 3011
NEELyam Igiven JSutreik [Qlwan current
E.R.P Ho.282 aof 1019 chargs of Jallor charga of
ot #%.00.1998) Supsrintandent
oo 2. 11,7000}
As per provision of Rules, 1984 requirement for

promotion to the post of Deputy Superintendent of Jails was

four years service as Jailor and for promotion to the post



of Superintendent of Jails requirement was either three
years service as Deputy Superintendent or seven years

service as Jailor.

Rules, 1984 was repealed by re-enactment of Rules, 2006
and in the new Rules it was mandated that for the purpose
of prometion to the post of Superintendent, 3 years service
as Deputy Superintendent of Jails is mandatory and the
scope of promotion of Jailor to the post of Superintendent
was omitted. Two groups of Superintendent of Jails were
appointed directly under the provision of Rules, 2006, on
13.12.2010 and 07.06.2011. But the petitioners were not
promoted as the Rules, 1984 was repealed. The Rules, 2006
being found inconsistent was further repealed by re-
enactment of Rules, 2011 and the petitioners were promoted
as Deputy  Superintendent of Jails and thereafter
Superintendent of Jails but belated promotion made the
petitioners junior to those directly appointed as
Superintendent of Jails and their prospect of promotion to

the next higher post has been adversely affected.

Two officers of the department were given retrospective
promotion though those ocfficers were appointed under the

Rules, 1984 like the petitioners.




In this circumstances, the petitioners applied to the
authority to give retrospective effect to their belated
promotion under the Rules, 1984 which was rejected. The
petitioners preferred departmental appeal which remained
unattended and thus the petitioners separately preferred
Administrative Tribunal Case (hereinafter referred as A.T
case) seeking declaration that they are entitled to have
retrospective effect to their belated promotion under the

Rules, 1984.

The opposite parties entered appearance and contested
the cases by filing written statement contending interalia
that the petitioners could not be promoted as
Superintendent of Jails since the Rules, 1984 was repealed
followed by the re-enactment of Rules, 2006 and there was
ambiguity in the Rules, 2006 to promote to the post of
Superintendent from Jailors. It is also stated that the
authority were on the process of removing the ambiguity

when the direct recruitment was made.

After hearing the parties, Administrative Tribunal
allowed the cases helding that the petitioners are entitled
to have retrospective effect to their belated promotion

under Rules, 1984 as they were appointed under the said




Rules and accordingly directed the authority to give

retrospective effect to their belated promotion.

Being aggrieved, the respondents herein as appellants
preferred appeals before the RAdministrative Appellate
Tribunal and the group of direct appointees also preferred
appeals before the Tribunal. After hearing the appeals, the
Tribunal allowed the appeals holding that the
Administrative Tribunal directed the authority without
following Rule 5 of the Rules, 1984 and the petitioners did
not implead Bangladesh and the direct appointees as party

in their cases.

Feeling aggrieved, the petitioners filed separate Civil
Petitions for Leave to Appeal before this Division. All the
appeals were heard together. Upon hearing the petitioners,
this Division dismissed the Civil Petitions for Leave to
Appeal vide order dated 15.04.2019% and thereby affirmed the

judgment and orders passed by the A.A.T.

Having aggrieved, above Civil Review Petitions are

filed by the petitioners.

Mr. Murad Reza, learned senior advocate appearing for
the petitioners in all the Review Petitions submits that

while dismissing the Civil Petitions for Leave to Appeal




this Division did not take into consideration the material
fact that the petitioners were appointed under Rules, 1984
and as such their promotion and seniority would be
determined in accordance with the provision of Rules, 19B4.
He also submits that by now it is settled provision of law
that subsequent change of Rules cannot operate as a bar for
the petiticoners to get benefit of the Rules under which
they are appointed. In support of his submissions, learned
Advocate referred to the case of Bakhrabad Gas System
Limited Vs. Al Masud-ar-Noor and others, reported in 66
DLR(AD) 187 and the case of Bangladesh Bank and another Vs,
Sukamal Sinha Choudhury and others, reported in 21

BLC(AD)212 .

0On the other hand, Mr. Badrul Islam, learned Advocate-
on-Record appearing for the respondent Inspector General of
Prisons supports the impugned order passed by this Division
affirming the judgment and order passed by the
Administrative Appellate Tribunal. He submits that because
of repealing the Rules, 1984 by re-enactment of Rules, 2006

the petitioners could not be promoted.



Heard the learned Advocates. Perused the papers/
documents contained in the Civil Review Petitions as well

as Civil Petitions for Leave to Appeal.

From Chart-II as shown above it appears that the
petitioners are appointed under the provision of the
Officers and Staff (Department of Prisons) Recruitment
Rules, 1984. It is also clear from the chart that they were
eligible for promotion as Jalilor after completion of 5
years service in the feeder post as per Rules, 1984. But
they were promoted to the post of Jailor subsequently
without restoring their seniority from the date of

entitlement.

Accordingly under Rules, 1984 promotion te the post of
Superintendent required either 3 vyears service as Deputy
Superintendent of Jails or 7 years of service as Jailor.
But though the petitioners completed required tenure as per
Rules, 1984 but they were given current charge of
Superintendent of Jails subsegquently. Administrative
Tribunal allowed the cases filed by the petitioners but the
Administrative Appellate Tribunal set aside the judgment
passed by the Administrative Tribunal on the greound that

the Court/Tribunal cannot direct the authority to give



retrospective effect to the promotion as well as for non-
impleading Bangladesh and the direct appointees as party in
the cases filed by the petitioners  |before the

Administrative Tribunal.

By now it 1is settled that though the appointing
authority has right to amend/alter the Service Rules to
suit the need of time but not to the detriment to the
rights or privileges that existed at the relevant time when
an employee of such appointing authority entered into it's

service.

In the case of Bakhrabad Gas System Limited Vs. Al
Masud-ar-Noor and others, reported in 66 DLR(AD)187, this
Division held:

"The appeinting authority has every right to
amend/alter the service rules to suit the need
of the time but not te the detriment or
disadvantage to the rights or privileges that
existed at the relevant time when an employee
of such appeinting autheority entered inte its
service. To be more explicit, the appointing
authority enjoys the power and the authority
to frame new rules to regulate the service of
its employees, but that in no way, can take
away the accrued/vested —rights of 1ts
employees, here the writ-petitioners. We also
make it wvery clear that an employee shall
definitely be entitled to the new service
benefits if given or created by the new rules,




]

but neo rules can be framed to his disadvantage
or detriment or to the denial of his accrued/
vested right as 1n the instant case sought to
be taken away. The new rules adding new terms
and conditiens including the one as teo the
promotion to the next higher posts shall be
effective and applicable to the employees, who
will be appointed after the coming into effect

or force of the same.”

Similarly, in the case of Bangladesh Bank and another
Vs. Sukamal Sinha Choudhury and another, reported in 21
BLC(AD)212, this Division held:

WThe authority has every right to amend/alter
the service Rules to suit the need of the time
and, as such, there 1is no 1illegality 1in
preparing the circular with new terms and
conditions but such new terms and conditions
prepared by the authority shall not be
applicable to the detriment or disadvantage to
the privilege that existed at the relevant
time when an employee of such appointing

authority entered inte its service."

Under the facts and circumstances and for the reasons
stated above in light of the cited Jjudgment, we are

inclined te allow the review petitions.

Accordingly, the judgment and order dated 15.04.2019
passed by this Division in Civil Petition for Leave to
Appeal Nos.3692 with 3693-3701 and 3703-3704 of 2018 is

reviewed and set aside. The decision of the Administrative
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